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REMARKS/ ARGTJTvnr.T^.ig 
This communicalion is bx response to the Office Actioa mailed April 8, 2005. Applicant 
respectfaUy submits that the obviousness rejections in the Office Action are improper and should 

be withdrawix. 

Before proceeding to respond directly to the rejection. Applicant vdslxes to broadly 
review some of the procedural history in this appHcation, going back to final injection before the 
present RCE was filed. 

In the final rejectioix (mailed September 8, 2004), the claims were rejected as being 
obvious over Pereira in view of Maruyama. 

In an initial response to the rejection (filed November 8, 2004), AppUcant did not amend 
the claims. However, Applicant argued in part (see page 10 of the response) that 

• The secondary reference (Maruyama) does not distinguish among usage by an 
operating system entity and xjsage by any other entity. 

• Furthermore, the Examiner's apparent conteation with respect to the secondary 
reference (Mamyama) that the "maximum vahie MAX" is the "limiting value" 
and tiae 'nisage" is the "distribution retry count" is inconsistent, since the "limiting 
value" cannot be both the "reference load data" and the "maximum value MAX." 

• According to MPEP 2143.01, it is insufficient to recognize in hindsight that 
modifying the disclosure of a primary reference (Pereira) to include features of 
the secondary reference (Maruyama) 'Should imptrove" the teachings of the 
primary reference (Pereira). Rather, that the combination would yield an 
improvement must be found in the references themselves or in knowledge held by 
one of ordinary skill. 

After receiving an unfevorable Advisory Action, AppUcant then provided proposed amendments 
and spoke to the Examiner telephonically. The Examiner indicated the proposed amendments to 
the claims would overcome the final rejection. Applicant filed the present RCE, and the 
Examiner has now essentially repeated the former obviousness rejection, replacing the primary 
reference (Pereira) with a new primary reference (Nilsson). 

Unfortunately, however, the serious deficiencies vriththe Examiner's previous reliance 
on the secondary reference (Maruyama) are incorporated broadly into the present rejection. In 
doing so, the Examiner has not addressed Applicant' s arguments, either by modifying the 
contentions - with respect to Maruyama specifically or with respect to the manner of combining 
tiie references - or by directiy refiiting or otherwise addressing Applicant's arguments. 
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Foirtheimore. there are also deficiencies in the primacy reference (NiUscn). FinaUy, like the 
combination of Pereira and Maiuyama before, the NiUson and Maruyama references are 
improperly combined. 

!iwwmn^i,r-y «f riioiwT^ ed Subject Matter Recited in Claim 1 

Applicant's present claim 1 is directed to a method of dynamically checking a set of one 
or resource controls associated with resource consumption of newly added software to an 
operating system. While the operating system is executing, r^onrce controls associated with 
the newly-added operating system software are integrated into resource controls already 
associated widx the operating system software (befoxe addition of the newly-added operating 
system software). The resource controls have limiting values associated therewith. 

In response to a request for one of the resources by an operating system entity, it is 
determined whether usage of the one resources exceeds one of the limiting values for the 
resource controls. The request is granted if the limiffng value has not been exceeded. 

The Examinftf Mischaracterizes the Primary Reference rNillson^ 

The Bcaminer contends that Nillson discloses a method of dynamically checking a set of 
one or more resource controls associated with resource consumption of newly added software to 
an operating system. Unfortunately, the Examiner once again appears to be blurring the quite 
expHcit distinction between operating system programs and appUoation programs. Furthermore, 
contrary to the Examiner's contention, AppUcant can find nothing in Nilsson that discloses 
'•integratir^ resource controls" associated with newly-added software (whettier operating system 
software, as recited in claim 1, or not) to resource controls abeady associated with software 
(again, whether operating system software, as recited in claim I, or not) before addition of the 
newly-added software. 

The Examiner cites the following three portions of JTillson as support for the allegation 
that Nillson discloses integrating resource controls associated with newly added operating 
system software into an integrated set of lesource controls: 

[Abstract] In telecommunications switching system, software is fi^quently modified, 
enhanced or replaced altogether by new versions. The implementation or integration of 
the new or revised software into the op^ational system must be accomplished in 
accordance with strict requirements for not disturbing the oi^oing activities of the 
system. Therefore, it is desirable that the system not be halted while the change to the 
new software is made. Rather, the preferred approach is to tje able to replace software 
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modules \vilii ixew vexsioiis on the flv during «5v<rff«Tn ftT«™+.-N -ru ^t. ^-^ 
mnHp TViceiw^ ;^ A „ 1 J minng system operation. ITie smooth modification 

made posable m the disclosed system aUows such changes with mi^^T^ .i disturbZJto 

o2SSf "^T'.- ^1^^°"^ ^ Provides the ability to c^^fo^^g 

° ^/ ?^ °f ^ telecozmnunicatioi system as a^of 

parallel independent transactions, with each transaction consisting of a series of 
cozmected actmties Such a transaction is generaUy a fimctionJ^emeat SSdated vdth 
a particular user of the system, e.g., a subscriber or an operator, such as a toT 
processed or a command to be executed by the system. 

BasicaUy, the Abstract discloses replacing software modules of an "operational system" wth 
new versions on the fly, during system operation. There is no disclosure in the Abstract of 
adding software to an "operating system" (which is not the same as an "operational system"), nor 
is there any disclosure in the Abstract of ♦'resource controls" at all, let alone a disclosure of ' 
"checking" or "integrating" resource controls. 

[Col. 12, lines 23-37] This is possible in this system because the appUcations software 
has the capabihty to reproduce its state in the new software version. An important feature 
of this aspect of the system of the present invention is that although the changes are, 
mtOTially, quite abrupt, the changes are transparent to the system users as weD as to the 
traffic bemg processed. The traffic can be redirected to the new software version without 
causmg any observable interruption to processing. Another advantage in this aspect of the 
present mvention is that the old software version remains in the system, albeit in a 
passive mode. Therefore, if the new software version is shown to have problems or to be 
mcorrecl; a rollback to the old software version is still possible with no major ox longer 
mtemiption in processing. 

This portion discusses 'Hhe appUcations software" (again, not "operating system" software) that 
can reproduce its state in a new software version. Traffic being processed can be redirected to 
the new software version without causing any observable inteixuption to processing. In addition 
to clarifying that the new modules are "applications software" (and not operating system 
software), there also is no disclosure in this section of "resource controls," "checking" resource 
controls" or "integrating" resource controls. 

[Cot 20, lines 4-27] 1. For use in conjunction with computer apparatus, while it is 
processing ensting data vdth existing software and receiving new data to be processed, a 
method of automatically passing data processing control of the computer apparatus to 
new software without materially disrupting the processing of the existing data by the 
existii^ software while allowing botii software versions to generate output data 
simultaneously, said method comprising the steps of: 

mstalUng the new software in the comptiter apparatus; 

usmg the new software to process test data at the same time as both the existing 
and new actual data are being processed by the existing software; 
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automatically tanstemng complete dataproce$smg control to the new software 
subsequent to Its successful processing of said new data. w me aew soitware 

ThisportionofthedisclosuxeisNillson'sclaiml. Broadly speaking, the claim recites installing 
the new software, generatmg test data using the new software while the old software and new 
software simultaneously process actual data, processing new data using the new software and the 
old software when the test data is successfully processed, and iransfening complete control to 
the new software -w^en the new data is successfiilly processed. 

Like the other cited portions of Nillson, nothing in Nillson's claim I discloses "resource 
controls," "checking" resource controls" or "integrating" resource controls. In feet, it appears 
that, while Nillson discloses new and old software executing simultaneously, the new and old 
software is not integraled. To the contrary, the software is run in parallel (but separately) to 

apparently isolate any issues tfiat may arise with the new software until the new software is 
thoroughly validated. When the new software is fiilly relied upon, the results of the old software 
are no longer used. Tbie old software and new software are never integrated. 

With respect to the Examiner's allegation that Nillson discloses resource controls, in an 
integrated set of resource controls, having one or more limiting values associated therewith, the 
Examiner references col. 4. lines 40-48 and col. 21 , lines 18-21 . The eight line portion at col. 4, 
lines 40-48, discusses "a percentage of Kve sample trafBc handled by tiie new software" being 
'Varied between zero and one hundred percent" and, when all caUs are completely handled by 
tiie new software, the old software is removed from the system. There is nothing in this cited 
portion that discloses resource controls, checking resource controls or integrating resource 
controls. 

The cited portion at col. 21, lines 18-21, discloses transferring, from old software to new . 
software, transactions stiH being processed by the old software after etxpiration of a preselected 
time period. Again, there is nothing in this cited portion that discloses resource controls, 
checking resource conHols or integrating resource controls. 

In summary, then, ismison does not deal at all with adding new "operating system" 
software, only "applications software." These are not equivalent Furthermore, Nillson does not 



Atty. Docket No.: SUN1P72€;/PS721NP Page 11 of 15 Serial No.: 09/785.022 

PAGE 13117 ' RCVD AT 7/5/2005 3:3S:17 PM [Eastern Daylight Time] ' SVR:USPT0{FXRF-1/7 * DNiS:S729306 * CSID:1850S61 8301 * DURATION (mm-ss):05-26 



JUL. 5.2005 1 2:46PM 16509618301 ~ — NO. 135^^P. 14- 

BEST AVAILABLE COPY 

disclose "resource controls associated ,vith operating system software," let alone "integrating" 
resource controls or ''checking'' resource controls as these features axe redtedi^ 1. 

If the Examiner continues to rely on Nillson, then it would be useful to advance 
prosecution of this application if the Examiner would state with more partieuiarity (e.g by 
referring to reference numerals from the NiUson figures), which portions of Nillson are 
considered to support the allegatious made in the rejection of claim 1. 



The Examiner Mischaracterizes the S^^rn n darv Riiferem e nvianivatni^^ 

The Maruyama reference was previously employed by the Examiner as the secondary 
reference in an obviousness rejection (using a different reference - Le., not the Nillson reference 
as the primary reference). In response. Applicant dted a numbex of deficiencies in the 
Examiner's reUance on the Maruyama reference. Among those cited deficiencies i 



: are 



• e^ty"'"^^"'^ ^ disclosed as being usage by an operating system 

• A predicted load is not usage. 

• It is not dear what the Examiner considers to be 'limiting values." 

• "Usage" cannot be both the "predicted load" and the "distribution retry coum." 
In advancing the current rejection, the Examiner has employed verbatim the language of the 
previous rejection, without addressing at all either Applicant's arguments against the Examiner's 
characterization of Maruyama, or clarifying the rejection in response to AppUcant's reservations 
as to which portions of Maruyama the Exanuner considers to disclose the features recited in 
claim I. 

Applicant incorporates by reference herein in its entirety the arguments previously made 
against tiie Exammer's use of the Maruyama reference, and Applicant respectfully requests the 
Examiner to either wi^draw his reliance on Maruyama or to cite with particularity (e.g., by 
refening to reference numerals in the figures) which portions of Maruyama are considered to 
disclose the features redted in claim 1 . 

For example, which portion of Maruyama is considered to be an "operating system 
entity?" Which portion of Maruyama is considered to disclose a "resource," and which portion 
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of Maruyama is considered to disclose a '^request" for that resource? Which portion of 
Mamyama is considered to disclose a «lin^ value" or 'Timiting values?" Which portion of 
Maruyama is considered to disclose "determining whether usage" of that resource by &at 
operating system entity exceeds that limiting value? Which poxtion of Maruyama is considered 
to disclose granting the requested resource? 

As discussed previously, and incorporated above, as Maruyama is best understood by 
Applicant, in an earnest good feith attempt to understand the Examiner's rejection, it is 
respectfully submitted that Maruyama discloses none of these features. 



Motjyation for Combination is not Snffiri e nt for a Prima Fade Case «f Obviottsne.Q« 

As with the previous obviousness connection (combination of Pereira and Maruyama); 
the current obviousness rejection is similarly flawed. In particular, the Examiner has not stated a 
proper motivation for combining Pereira and Maruyama. 

Virtually identical to before (i.e., merely substituting the word "Nillson's" for 
"Pereira*s"), the Examiner's stated motivation for combining the references is "Maruyama's 
method of assigning and comparing load values to resources would improve Nilssoa's system of 
distributing different resources by being able to tell which resoiirce has exceeded its 
predetermined threshold value." 

In the first place, the Examiner has not even stated what are the "dififerait resources" that 
are allegedly distributed by the Nillson disclosure. In any event, the Examiner points to nothing 
in either Nillson or Maruyama, or knowledge held by one of ordinary skill in the art, that 
suggests Mamyama's method would unprove Nillson's system. This is required by MPEP 
2143.01 . The "teaching or suggestion to make the claimed combination and the reasonable 
expectation of success must be foimd m the prior art, not in applicant' s disclosure." See MPEP 
2143. 

A bald, unsupported assertion that the teachings of a secondary reference "would 
improve" the teachings of a primary reference are msufficient The Examiner has not pointed to 
anything in the references or knowledge held by one of ordinary skill in the art regarding the 
alleged improvement, mcluding a reasonable expectation of success. The Examiner must be 
relying on the impermissible hindsight gleaned from Applicant's disclosure, and the obviousness 
rejection is insufficient for this reason, too. 



Any. Docket No.: SUN1P726/P5721NP Page IJ of 15 Serial No.: 09/785,022 

PAGE 15/17 ' RCVD AT 7I5J200S 3:38:17 PM [Eastern Daylight Timep SVR:USPT0-EFXRF-1/7* DNIS:S729306 ' CSID:16«I9618301 ' DURATION (mm-ss):0S-26 



JUL. 5.2005 12:47PM 16509618301 ' — NO. 135 P. 16" 

dEST AVAILABLE COPY 

Clearly, one would not be motivated to modify the NiUsoa disclosure in view of 
Mamyama. NiUson deals with adding a new version of plication software and completely 
transitioning to the new version after both reUably processing test values with the new software 
and also reliably processing new data with the new software. Maruyama, on the other hand, 
deals with using load prediction for system optimization. Ite subject matter of these disclosures 
IS so clearly different, there does not appear to be any fonctional or structural overlap beyond 
that both references disclose software executing on computer systems. 
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For at least the reasons stated above, then, the Examii^r has not made a proper prima 
facie case that the combination of NiUson and Manxyama in feet yields the subject matter recited 
mclami 1- AppKcant'saigmnents similarly apply to the remaining independent dai^ 
Furthermore, because the rejections of the depeadent claims are premised on the propriety of the 
rejection of claim 1, the rejections of the dependent claims are similarly improper. 
Applicant thus respectfoUy requests that the rejections of the claims be withdraw and Apphcant 
respectfuUy requests a Notice of Allowance for this appHcation from the Exammer. Should the 
Examiner believe that a telephone conference would expedite the prosecution of this application, 
the undersigned can be reached at (650) 3 14-5324. 

Respectfully submitted, 
BEYE^J^^VER & THOMAS, LLP 

Alan S. Hodes 
Reg. No. 38,185 

P.O. Box 70250 
Oakland, CA 94612-0250 
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